UNITED STATESDISTRICT COURT

CENTRAL DisTRICT OFILLINOIS
Urbana Division

MEMORANDUM

TO: Counsdl in Pending Cases
FROM: Clerk of Court
RE: NEW RULE 16 CONFERENCE MEMO & MODIFIED ORDER

Please note that the attached memorandum has been revised (Section VI1), as well
as the Rule 16 Order (1 3, 5, 6, and 7).

Please spend a few minutes reviewing the new memorandum and order forms.
Thank you.

itc
PARULE16MEM



UNITED STATESDISTRICT COURT

CENTRAL DisTRICT OFILLINOIS
Urbana Division

MEMORANDUM

TO: Counsdl in Pending Cases

FROM: Michael P. McCuskey
U.S. District Judge

David G. Bernthal
U.S. Magistrate Judge

RE: RULE 16 CONFERENCES

. I ntroduction

Rule 16 conferences inthe Danville/lUrbana Division in the Certral District of lllincisare a
critical component of the court’s case management sysgem. It is theintention of the court to
make the Rule 16 conference a meaningful undertaking with an eye toward accomplishing the
goas set forth in FRCP 16(a). Customarily, both U.S. Didtrict Judge Michad P. M cCuskey and
United States Magistrate Judge David G. Bernthal participate. Asthe policy maker for the
division, Judge McCuskey warts to make known his philosophy that he and Judge Berrthal are
partrersin the process Thejoint appearances are also intended to afford counsel an opportunity
to meet both judges, asthe court’s involvement in the case begins. This memo isintended to
acquaint counsel with the matterstypically discussed at a Rule 16 conference. T he ranking of the
subjectsthat follow is purely random.

. Case Discussion

A. Counsel should be prepared to engage ina frark discussion of thecase. The Court
will befamiliar with the pleadings but will likely beinterested in knowing more
about the details. The Court will likely want to discuss the issues raised by the
complaint, as well as matters included in affirmeative defenses which have been
raised. Any such disaussion shall be undertaken pursuant to FRCP 16(c) which
counsel are advised to review prior to the conference.

B. The Court will schedule cases for Rule 16 conference even when there are pending
motiors. If possible, themotions will beresolved prior to the conference.
However, inmany instances it will not be possible to resolve dl motions prior to
the conference. Nevertheless, the conference will proceed. The Court will not
guaranteethat oral aagument on any pending motion will be allowed. (See V1I(D)
below). However, counsel should be prepared to answer questionsthe Court may
haveregarding any outstanding motion(s).
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[I1.  Discovery Calendar

A.

D.

Pursuant to the order setting the case for a Rule 16 conference, the parties areto
have submitted a proposed discovery plan prior to the Rule 16 conference. Asa
generd rule, the Court attenpts to put each case on ore of the three tracks.

1. Uncomplicated cases should have a calendar whichwould dlow for trial
within one year of the Rue 16 conference.

2. Most caseswill have acalendar designed for completion approximately
18 months following a Rule 16 conference

3. Cases that are exceptionally complex or involve logistical problems such as
the need to take depositions internationally will be allowed a 24 month
calendar.

The Court will consider the proposed calendar submitted by counse and make any
changes necessary to conform the calendar to the track selected. In so doing the
Court intends to be flexible inorder to dlow a reasonable time for completion of
discovery. Subsequent requests for extension (even if by agreement) will be
granted only under exceptional circumstances.

In addition to the dates governing discovery, the Court will asign afinal pretrial
and trial date. Counsel should anticipate atria date approximately four months
after the deadlire for filing case dispogtive motions. Unless the parties consert to
tria by the magistrate judge prior to or a the Rule 16 conference, thetria will be
scheduled before Judge McCuskey. Inthe event of aconsent, the trid will be
placed on the calendar of Judge Bernthal.

Following the Rule 16 conference, a written scheduling order will be entered.

V. Consent

A.

Both judges encourage consent to the magistrate judge. Judge McCuskey has a
substartial crimind caseload which effects his allity to schedule civil cases.
Because criminal casestake priority, it ispossible that a civil case can be
preempted by alast minute criminal setting in a case where the Court must afford
a defendant the right to speedy tria. Judge McCuskey takes no offenseif the
partieswishto consent and Judge Bernthal takes no offense if they do not do so.
Presently Judge M cCuskey schedulesup to five civil cases per civil setting.
Accordingly, not everyone receives a“No. 1 setting.” Judge Berntha customarily
sets orly one trial & atime althoughin some situations, he has scheduled two.

The parties are cautioned to make the consent decigon ealy in the proceedings.
TheCourt will view a consent tendered afew months beforetrial as an effort to



Rule 16 M emo Page 3

obtain a continuance. Those consents will be ignored and no order of reference entered.

V. Alternative Dispute Resolution

A.

Theparties are reminded tha they must consider someformof dternaive dispute
resolution. Currently, the Court offers three mechanisms

1. The parties may request a judge-hosted settlement conference A judge
other than the assigned trial judge will be designated to host the settlement
conference. Thus, in cases assigned to Judge McCuskey, Judge Bernthal
and occasiondly Judge Baker will host settlement conferences. In consent
cases assigned to Judge Bernthal, Judge McCuskey and occasionally Judge
Baker will host settlemert conferences.

2. The Court will also offer asummary jury trial or a summary bench
trial. These proceedings result in an advisory verdict designed to help
counsel assess the vdue of the case

a Thesummary jury trial isaone-day proceeding involving no live
witnesses. The attorneysare allowed an opportunity to tell the trier
of fact what their evidencewould be. Thenthey are dlowed time
to make afinal argument. Inajury proceeding, the Court instructs
thejury, which then retires for afixed deliberation period. If the
jury reaches a consensus, they return and report the verdict. If they
are unableto reach a consensus, they return having filled out
individua forms of verdict. Unlessthe parties stipulate to be bound
by the verdict, thisverdict is advisory only and does not become
part of the court record.

b. The summary bench trial is esentially the same without thejury
participation.

At the Rule 16 conference, the parties should be prepared to summarize their
settlement discussions to date. The Court will want to know if the Plaintiff has
made a demand and if there has been any response. Counsel should aso be
prepared to discuss the alternative dispute mechanism which they fedl would be
most appropriate for their case.

VI.  Compliance With Scheduling Order

A.

The Court regulaly receves requeds to convert the Rule 16 conference from

persona appearance to telephonic conference. Higtoricaly, those requests have

been regularly denied.

1 If the parties have complied with the Court's order setting the scheduling
conference by submitting their proposed discovery plan to the Court ten
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VII. Person

days prior to the scheduled conference, the Court will consider granting a
request to conversion to telephone conference

2. For those who fail to submit proposed plansprior to theheaing, requeds
for conversion to telephone conferencewill be denied.

3. In those rare instanceswhere counsel appear for the Rule 16 conference
without a plan, the Court will either continue the matter to a nrew date or
allow counsel a conferenceroom inwhich to meet and prepare their plan
The Court will resume the case when the Court’s schedule dlows. This
may reult in counsal waiting several hours before the Rule 16 conference
resumes inopen court.

al Appearance at Hearing

The parties must atend the Rule 16 conference. The Court wants the opportunity to
speak directly to the parties. Corporate parties may send a corporate officer or employee.
That person must have full sttlement authority. Courts have found that having paties

present

reassures them that the Court isinvolved in the resolution of their dispute and

serves to accelerate the settlement process.

VIII. Miscellaneous Information

A.

[DGB:tc 5/15/01]

Attached to this document are Judge McCuskey's Rules of Practice, as well as
informational item regarding the Court'sweb site.

All <heduling in the Danville/Urbana Division is done by the judges’ secretaries.

Michele Babb, secretary to Judge McCuskey, can be contacted & 217/373-5837.
Judge McCuskey's fax is 217/373-5855.

Teresa Cronk, secreary to JudgeBernthd, canbe contaded at 217/373-58309.
Judge Bernthal's fax is 217/373-5840.

The Court does not schedule oral argument on motions. Motions are taken under
advisement and ruled upon by the Court without oral argument. Any atorney
desiring oral argument should meke a requed inwriting as part of the motion or
response. If the Court deemsord argument appropriate, the Court will schedule
the mater for argument. However, counsd are advised that such requests are
rarely granted.



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

Urbana Division

)
Plaintiff, )
v ) CaseNo.
)
Defendant. )
ORDER

ITISORDERED HEREINASFOLLOWS:

1. That this matter be, and hereby is, scheduled for a Rule 16 Scheduling Confer ence by
per sonal appear ance before U.S. District Judge Michad P. McCuskey and U.S. Magistrate
Judge David G. Berrthal on at the U.S Courthouse, 201 SouthVine Sreet,
Urbana, Illinois.

2. Primary trial counsd for each party shall attend and be prepared to discuss all issues
listed in Rule 16 and 26 Fed.R.Civ.P.

3. All parties shall personally appear. Corporate parties may designate arepresentative
other thanretained counsel who shall havefull settlement authority. In the event of conversion to
telephone, the parties must appear by telephone.

4. Attorreys shall timely comply with Rule 26(1) Fed R.Civ.P. A certificate of
compliance should be filed, but the disclosures are NOT to befiled. [CDIL-LR26.3 (A)].

5. A meeting pursuant to Fed.R.Civ.P. Rule 26(f) shall occur at least twenty-one (21)
days before the scheduling conferenceis held.

6. The parties shall develop a proposed discovery plan which shall be submitted to the
Court not lessthan fourteen (14) days prior to the Scheduling Conference. Failureto timey
submit adiscovery plan may result in the cancellation of the discovery conference and assessment
of costs.

7. Attorneysare advised that requests for conversion of the hearing to telephone
conference are considered only where the parties have complied with this Order (see attached
Memorandum). Inthe event the hearingisconverted to teephone conference, counsel shal
provide the Court with a telephone number where the party may be reached.

8. The Court is aware that there is a pending motion. It may not be able toresolve the
motion prior to the Rule 16 scheduling conference. Neverthdess, in order to expedite the
disposition of the case, the scheduling conference shall proceed if the motion is still pending.

ENTER this day of

DAVID G. BERNTHAL
PARULE16 MEM U.S. MAGISTRATE JUDGE



