UNIVERSAL CASE OPINION COVER SHEET

U.S. District Court for the Central District of Illinois

Complete Terry J. Kennedy, et al.,
TITLE Plaintiffs,
of V.
Case Commonwealth Edison Company, a/k/a ComEd,
Defendant.
Type of Document ORDER
Docket Number No0.00-4053
COURT UNITED STATESDISTRICT COURT FOR THE
CENTRAL DISTRICT OF ILLINOIS
Rock Idand Division
Opinion Filed Date: March 18, 2003
JUDGE Honorable Joe Billy McDade
U.S. Courthouse
122 Federal Bldg.
100 N.E. Monroe Street
Peoria, IL 61602
309/671-7821
ATTORNEYS Dorothy A. O'Brien O'Brien & GrevePLC
Marlita A. Greve 2322 E. Kimberly Rd.
For Plaintiff Brad A. Reynolds Davenport, |A 52807
ATTORNEYS James S. Whitehead Sidley, Austin, Brown & Wood
Max Fischer Bank One Plaza
For Defendant 10 S. Dearborn Street
Chicago, IL 60603
Glenn D. Newman Exelon Business Services Co.
Susan H. Rider Legal Dept.
Douglas A. Graham 10 S. Dearborn St.
[Deft Attorney?2] P.O. Box 805379
Chicago, IL 60680-5379




UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

TERRY J. KENNEDY, et al., )
Plaintiffs, g
V. g Case No. 00-4053
COVMONVEALTH EDI SON COVPANY, g
a/ k/ a Contd, )
Def endant . g
ORDER

On January 31, 2003, the Court entered an Order granting
Plaintiffs” nmotion for summary judgnment and denying Defendant
Commonweal th Edi son Conpany’s (Contd) cross-notion for summary
j udgnent . The subject matter of the aforenentioned summary
j udgnment notions was whether Plaintiffs are paid on a salary basis
as described and determ ned under the Fair Labor Standards Act and
the Illinois M ninum Wage Law.

ConEd subsequently filed a Mtion for Certification for
Interlocutory Appeal or, inthe Alternative, for Reconsideration of
[the] January 31, 2003, Order. On February 3, 2003, the Court
heard arguments regarding ConkEd s notion. For the follow ng
reasons, Conkd’s notion for interlocutory appeal pursuant to 18
US C 8 1292(b) is denied as nmoot and the Court grants ConEd's
notion for reconsideration. The Jan. 31st Oder awarding
Plaintiffs sunmmary judgnent is vacated and Plaintiffs’ notion for
sumary judgnent, which was allowed in the Jan. 31st Order is now

deni ed. The reasons for these decisions foll ows.



l.
“Motions for reconsideration serve a limted function: to
correct manifest errors of law or fact or to present newy

di scovered evidence.” Caisse Nationale de Credit v. CB
I ndustries, 90 F. 3d 1264, 1269 (7th Cr. 1996). Furthernore, it is
not appropriate to argue matters that could have been raised in

prior notions or rehash previously rejected argunents in a notion

to reconsider. See id. at 1270. A Rule 59(e) notion should be

granted if there exists "a manifest error of lawor fact,” so as to

enable "the court to correct its own errors and thus avoid
unnecessary appell ate procedures.” Mro v. Shell G| Co., 91 F. 3d
872, 876 (7th Cir. 1996).

.

ConEd contends that the Court manifestly erred in hol di ng that
Plaintiffs were not salaried enployees as a matter of |aw and
accordingly, didnot fall within the exenption for “adm nistrative”
enpl oyees provided in Section 13(a)(1) of the Fair Labor Standards
Act of 1938 (FLSA).! The rationale of the holding was the finding
that the additional conpensation paid at an hourly rate to
Plaintiffs for hours worked beyond the regular forty hour work week

was i nconsi stent with a “sal ary basi s” because of (1) the existence

! The success of Plaintiffs’ state |law clai munder the

[I'linois MninumWage Law (I MAL) is dependant on the outcone of
Plaintiffs FLSA claim See 820 ILCS 105/4a(2)(E). Accordingly,
while the Court’s Order is witten as only regarding Plaintiffs’
FLSA claim it is construed as applying equal ly agai nst
Plaintiffs’ IMAL claim
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of an established traditional bonus program and (2) the operation
of ConEd’ s “snow day” policy providing for full-day absences due to
i ncl ement weat her could not be treated as an absence for “personal
reasons” within the nmeaning of 29 CF. R 8§ 541.118(a)(2).

Inits filing, ConkEd suggests that the Court m sapplied FLSA
regul ati ons concerning “salary basis.” To this end, ConEd presents
four argunents. First, that the Court failed to address Bosch v.
Commonweal th Edi son Co., which is a sister court’s decision from
the Northern District of Illinois holding that extra conpensation
paid to Conkd enployees for tinme worked beyond their normally
schedul ed wor k week di d not defeat the enpl oyees exenpt status. See
No. 01 C 1741, 2002 U. S. Dist. LEXIS 8075, at *4-6 (N.D. Ill. My
1, 2002). Second, that the Court did not consider Opinion Letters
issued by the Wage and Hour Division of the United States
Departnment of Labor. Third, that the Court’s Jan. 31lst Order
conflicts with established precedent. ConkEd s final argunment is
that its paynents of additional conpensation is allowed under FLSA
regul ations; and that there is no showi ng that Contd ever reduced
t he sal ary of any enpl oyees because of an enpl oyee’ s absence due to
i ncl ement weat her.

The majority of ComEd’s argunents require little discussion
because they lack nerit. Wth respect to the Bosch decision, a
basic jurisprudential tenet is that a federal district court’s
deci si on can provi de persuasi ve — t hough not bi nding — authority on
anot her federal district court. Additionally, after review, the
Court determ ned that the Bosch opinion offered little to the issue

at hand. Al though well-reasoned, the Bosch opinion only concl uded
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that “straight-tine overtine pay to sal ari ed nmanagenent enpl oyees
for time worked beyond their normal basis schedul ed work
week” did not defeat the enpl oyees exenpt status. 2002 U. S. Dist.
LEXIS at, *5 (internal quotations omtted). This proposition, as
di scussed infra, is well-established. However, the matter before
the Court as the Court perceived it in its Jan. 31st Oder was
whet her additional conpensation coupled with an extant, formal
bonus programand t he snow day policy defeated the enpl oyees exenpt
st at us. The Bosch decision did not discuss this confluence of
other factors showing that Plaintiffs were not being paid on a
sal ary basi s.
Wth respect to ConkEd’s second argunment, Opinion Letters
I ssued by the Wage and Hour Division of the United States
Depart ment of Labor "are ‘entitled to respect’ . . . to the extent

that they are persuasive...." Christensen v. Harris County, 529
UusS 576, 578, 120 S. C. 1655, 1657, 147 L.Ed.2d 621 (2000)
(quoting Skidnore v. Swift & Co., 323 U.S. 134, 140 S.C. 161, 164,
89 L.Ed.2d 124 (1944)). O course, they also nust be relevant to
the i ssue at hand. Unfortunately, as the Court perceived the issue
inits Jan. 31st Order, the Opinion Letters ConkEd relied upon were
not considered germane. Lastly, with respect to ConEd’ s argunent
that Plaintiffs failed to show an actual pay deduction, an actual
deduction per se is not necessary. See Auer v. Robbins, 519 U S
452, 461 (1997) (the Suprene Court held that an enpl oynent policy
that creates a “significant |ikelihood” of deduction could result

in the denial of exenpt status); see also Klein v. Rush

Presbyterian St. Luke' s Medical Center, 990 F. 2d 279, 284 (7th Cr.
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1993) (there does not have to be an actual deduction fromsalary so
| ong as the enpl oyee is subject to a possible deduction).
[l

ConEd’s argunment that the Court’s Jan. 31st Oder is in
conflict with the Secretary of Labor’s FLSA Regul ations, has nerit
based upon the Court’s current understandi ng of ConEd’ s contenti ons
and controlling |aw The Court did not apprehend the critical
i nportance of the limtation found in the FLSA regul ati on section
541.118(a) that retention of exenpt status depends upon t he absence
of any deduction from the specified salary, and that the “other
factors” that could destroy exenpt status had to inplicate that
[imtation. Consequently, the issue in the Jan. 31st Order shoul d
have been whether Plaintiffs’ regular salaries were reduced by the
bonus pl an or snow day policy discussed by the Court. The Court’s
failure to nmake this analysis in the Jan. 31st Order is a manifest
error of law, which causes the Court to grant ContEd s notion for
reconsi derati on.

V.

Unfortunately, we do not have the benefit of explicit
teachings of the Seventh G rcuit Court of Appeals on this issue of
overtine pay. See Klein v. Rush Presbyterian St. Luke’'s Medica
Center. 990 F.2d 279 (7th Gr. 1993). 1In Klein, the enployer had
a conp time policy that allowed an enpl oyee who worked nore than
forty hours to bank as positive conp tine the excess hours. |If the
enpl oyee failed to work a regular forty hour pay period, the
enpl oyee would incur negative conp time, however, any *“banked”

positive conp tinme could then be drawn upon to offset the negative
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conp tine. The Klein panel reasoned that “when Klein was forced to
go into negative conp tine, she may not have been actually paid
|l ess, but she was going into a form of debt since any |ater
accunmul ated conp tine had to pay off that debt.” Id. at 284

Enpl oyees wer e di scouraged fromamassi ng nuner ous hours of negative
conmp tinme. An enployee could be paid for positive conp tine but
pay was never reduced for negative conp tinme, nor did the latter
have to be paid back upon term nation of enploynent. In the final

anal ysi s, however, this negative conp tine feature was found to be
“simlar to docking an enployee’'s pay because of the nunber of
hours worked.” 1d. at 284. In other words, the Seventh Circuit
construed the conp tine policy to allow deduction from Klein's
sal ary, which was i nconsistent with a salaried basis. In affirmng
the district court’s decision that the plaintiff in Kl ein was not
paid on a salary basis because of other factors, the Seventh
Circuit found it unnecessary to decide if additional conpensation
itself is always inconsistent with a salaried status.? The ot her
factors found to be inconsistent with a salaried status were the
af orenenti oned negative conp tinme feature conbined wth a
disciplinary policy that subjected the enployee to wunpaid
di sci plinary suspensions for mnor infractions. Providently, the

circuit court identified one feature that all courts considered

2 The circuit court observed that there existed a split
anong the circuits on this issue with the Ninth and Third
Crcuits taking the positions that overtine pay is generally
i nconsistent with a salaried status and the Second Circuit, along
with various district courts within the Seventh Circuit, taking
the opposite view in this particular situation.
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critical to the loss of exenpt status: “nost courts that have
addressed the i ssue have agreed that if an enpl oyer has a policy of
reduci ng an enpl oyee’ s conpensation for fractions of days that the
enpl oyee i s absent fromwork, then the enpl oyer may not invoke the

exenption with regard to that enployee.” Klein at 284. It
is now clear to the Court that whether or not there is any

deduction in an enployee’s regular salary is the sine qua non of

the FLSA regulation defining “salary basis.” 29 CF.R 8
541.118(a).
An enpl oyee will be considered to be paid ‘on a salaried

basis’ within the meaning of the regulations if under his
enpl oynent agreenent he regularly receives each pay
period on a weekly or less frequent basis, a
predet erm ned amount constituting all or part of his
conpensati on, which amount is not subject to reduction
because of variations in the quality or quantity of the
wor k perforned. (enphasis added).

There is nothing in this definition renptely suggestive that
addi tional conpensationitself is inconsistent wth a salary basi s.
Rat her, the key requirenment is that the enpl oyee receive his salary
wi t hout deduction. The distinction the Court nmade in the Jan. 31st
Order between public and private enpl oyers and the applicability of
the “public accountability” doctrine to allow public enployers to
deduct anmounts fromsalary for work not done was m sapplied to the
I ssue at hand. The problem in the instant case is not the
significance of a deduction fromPlaintiffs’ salary but whet her the
paynment of additional conpensation based on the nunber of hours
wor ked beyond an expected work week is inconsistent with a “salary
basis.” There is sinply nothing in the FLSA regul ations or case

| aw that is persuasive support for the proposition that the nere
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paynment of additional conpensation, w thout some feature subjecting
an enpl oyee to a deduction fromnormal salary, is inconsistent with
sal ari ed st at us.

While Plaintiffs seek to defend the Court’s ruling in the Jan.
31lst Order that the extant, formal bonus plan and the snow day
policy were other factors showing that Plaintiffs were not being
paid on a salary basis; unfortunately, the Court was manifestly
wong in both instances. These factors do not directly or
indirectly cause any sal ary deducti on, and are not anal ogous to the

negative conp tine feature found in Klein. The coexistence of an

extant, formal bonus program which the Court previously found
significant to show that the Plaintiffs were not paid on a salary
basis is no longer viewed in an inimcal light. First, while 8§
541.118(b) only Ilists three exanples of allowable additiona

conmpensation, there is nothing in the regul ations showing that this
Is meant to be an exclusive list. Second, it is apparent fromthe
record that additional paynents nmade to Plaintiffs were not an
attenpt to circunvent regulatory requirenents, but a nethod for
rewardi ng enployees for tine and effort beyond their nornal
commitment. Wiile it would be troubling if Plaintiffs were paid a
truly nom nal anmount (possibly an anount that would not provide
living wages) for their work, but then had this “pay” suppl enented

by several “bonus” structures, see Wight v. Aargo Security
Services, Inc., 2001 W 91705, at *5 (S.D. N. Y. Feb. 2, 2001), this

is not the case. It is undisputed that Plaintiffs earn significant
salary, and while this alone obviously does not exenpt them from
the overtinme provision, it is indicative that their structured pay

and existing additional paynents are not a sham to avoid the
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regul ati ons’ overtime provision.

The snow day policy, as conceived, could result in the
deduction frompaid tine off (PTO benefits for full day absences
from work due to inclenment weather. In that connection, ConEd
contends that it has never reduced the salary of any enpl oyee for
a full or partial snow day, or required an enployee to charge a
partial day’s absence to the PTO benefits, or nmade a deduction from
salary in a case where PTO benefits were exhausted. All thisis to
say that the snow day policy has never resulted in any deduction
from an enployee’s salary in keeping with the requirenents of 8§
541.118(a) of the FLSA regul ations. On the other hand, Klein
teaches that there does not have to be an actual deduction so |ong
as the enployee is subject to a possible deduction. However, as
poi nted out in the Seventh Crcuit subsequent opinion in Haywood v.
North Anmerican Van Lines, Inc., 121 F.3d 1066, 1069 (7th Cr. 1997)
(al so see Murphy v. Commonweal th Edi son Conpany, 2002 W. 832608
(N.D. II'l. 2002)), “leave docketing” (which is how Contd descri bes
the ramfications of the snow day policy) as distinguished from
“pay docketing” can be done without jeopardy to the exenpt status
of an enployee. Thus in Haywood,® the circuit court in expressly

approving a private enployer’s docking of paid | eave benefits to

¥ The Haywood hol di ng appears to conflict with the position
taken in Klein refusing to equate inadequate positive conp tine
as subjecting the enployee to a sal ary deduction. Even so,
Haywood is nore in tune with the prevailing jurisprudence on this
issue within the Seventh Circuit. See Bauden v. Courtesy Litho
Arts, Inc., 24 F.Supp.2d 887, 891 (N.D. IIl. 1998) (“Numerous
courts have found that enployers may nake deductions from
sonet hi ng ot her than enpl oyee’s base pay w thout destroying those
enpl oyees’ exenpt status.”)
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conpensate a sal aried enpl oyee for absences, said:

Even if Ms. Haywood had chosen not to make up this tine
before taking it off, her salary would not have been
reduced. |Instead she woul d have been issued a check in
the sane anpbunt as always, and she would have had one
fewer days of sick | eave or personal | eave.

This is the Departnment of Labor’s interpretation of the
regul ations as well. See Lucero v. Regents of the Univ. of Calif.,
1993 U.S. Dist. LEXIS 12208, *25-29 (discussing Wage-Hour Opi ni on
Letters approving | eave docketi ng).

The notion for reconsideration is allowed for the reasons
di scussed supra; and it has allowed the Court to correct what it
sees as manifest errors of law that underlie the January 31, 2003
O der. Consequently, the Order of January 31, 2003, is vacated
wWith respect to granting Plaintiffs’ notion for summary judgnent.
However, the Jan. 31st Order left unanswered and left out of its
sumary judgnent analysis, Plaintiffs’ contention that there had
been i nstances of threats of, and actual instances of, docking and
payrol |l deductions, which, if true, would necessarily negate
Plaintiffs being considered salaried enployees. This issue nust
now be addressed in deciding whether summary judgnment s
appropriate for either party.

V.

As previously noted, a key to the “salary basis” test under
FLSA regul ations is the controlling requirenent that an enpl oyee’s
regul ar conpensation “i s not subject to” inproper deductions within
the neaning of 8§ 541.118(a). An enpl oyee’s conpensation is

“subject to” deduction if an enployer has an actual practice of

i mperm ssi bl e deductions or a policy that creates a significant
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li keli hood of deduction. See Auer v. Robbins, 519 U S. 452, 461,

117 S. C. 905, 137 L.Ed.2d 79 (1997). If a plaintiff is placing
reliance on, or attenpting to show, an enployer’s policy creating
a likelihood of deduction that policy needs to be “clear and
particul ari zed” and “effectively comuni cates that deductions w |

be made in specified circunstances.” 1d. (internal quotations

omtted). Plaintiffs assert that their pay is “subject to”
deducti on because ConkEd has an actual practice of inpermssible
deduct i ons. Additionally, Plaintiffs allege the existence of a
policy that creates a significant |ikelihood of deduction.

Plaintiffs allege that Conkd inproperly docked Plaintiffs
Kennedy, Kincaid and Christopher’s respective pay. The instances
of docking to Kennedy's pay occurred on Cct. 9, 2000, Cct. 11,
2000, Cct. 12, 2000 and on Feb. 4, 2000. His pay was tw ce reduced
for a period of one-half hour and tw ce reduced for one hour.
Kincaid s pay was reduced for two hours during the pay period
spanni ng Septenber 11, 2000 to Septenber 24, 2000. Plaintiff
Chri stopher’s pay was docked on August 24, 2001 for two hours.
Plaintiffs allege that these violations of the no docking rule and
conclude that “these violations preclude a finding Plaintiffs are
salaried.” Plaintiffs also allege that ConEd had a policy of
imperm ssibly threatening to reduce Plaintiffs’ pay in increnents
of less than a full day unless Plaintiffs made up tinme mssed. In
support of this proposition, Plaintiffs offer Plaintiff Kennedy’s
deposition testinony and depositions from Plaintiffs MPeek and
Etter.

ConEd di sputes Plaintiffs’® conclusions and contends that even

if any of the above allegations are found to be inconsistent with
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the FLSA, they may take advantage of the FLSA's “w ndow of
correction,” which permts the correction of inproper occurrences
wi thout the loss of the FLSA exenption. The Court addresses
Plaintiffs and ConEd’ s contentions in turn.

1. Pay Reductions

Plaintiffs all ege seven incidents of inproper pay reductions.
ConkEd has essentially conceded the occurrence of these incidents,
however, they have not conceded their significance.

“[ T] he * no-docking rul e prohibits enpl oyers fromdeducting an
enpl oyee’ s pay based on partial day absences and certain other

f or bi dden reasons.” Wetsel v. Network Property Services, Inc., 246

F.3d 897, 900 (7th Cr. 2001) (internal citations omtted).
Plaintiffs | ook to the af orenenti oned i nstances of docking and see
a clear show ng that they were not considered sal aried enpl oyees.*
Wi | e ConEd concedes the deductions occurred,

ConEd notes the paucity of deductions, that the deductions were
I nadvertent, were nmade for reasons other than a [ ack of work, and
t hat ConEd has subsequently corrected every deduction. G ven these
consi derations, ConkEd argues that there is no reason for the
destruction of Plaintiffs’ salaried status and that ConEd is
entitled to use the Regul ati ons’ “w ndow of correction” established
by section 541.118(a)(6), which states:

The effect of making a deduction which is not permtted
under these interpretations wll depend upon the facts in
the particul ar case. Were deductions are general |y made
when there is no work available, it indicates that there

* The Court notes that in their initial filing for summary
judgment Plaintiffs had alleged a nuch hi gher nunber of
“inproperly” pay docking instances. |n subsequent filings,
however, Plaintiffs have conceded that ConEd had properly docked
certain Plaintiffs’ pay as the Regul ations permt.

-13-



was no intention to pay the enployee on a sal ary basis.
In such a case the exenption would not be applicable to
him during the entire period when such deductions were
bei ng made. On the other hand, where a deduction not
permtted by these interpretations is inadvertent, or is
made for reasons other than |ack of work, the exenption
will not be considered to have been lost if the enployer
rei nburses the enpl oyee for such deducti ons and prom ses
to conply in the future.

“The pl ai n | anguage of the regul ation sets out ‘inadvertence’

and ‘nade for reasons other than lack of work’ as alternative
grounds permtting corrective action.” Auer, 519 U S. at 463. The

provision is only applicable, however, if an enployer first
establishes that it objectively intended to pay its enpl oyees on a
salary basis — maintaining a policy or practice of inproper

deductions shows that an enployer |acked such an intention. See
Whetsel v. Network Property Services, L.L.C., 246 F.3d 897, 901

(7th Cr. 2001).

The facts before the Court do not support Plaintiffs’ argunent
that ContEd maintains an actual police of inproper deduction and
therefore the wi ndow of correction is available to correct the
af orenenti oned i nstances of deduction. Wth  respect to Plaintiffs’
docunent ed deductions, Plaintiffs have failed to establish that
t hese deductions were not inadvertent or that they were nade
because of a lack of work available. Absent this evidence, there
Is no indicia precluding ConkEd from utilizing the w ndow of
correction. Further evidence of a lack of an actual practice is
reali zed when the scope of these occurrences is contenpl ated: the
af orenenti oned deductions occurred in a period of 500,000 payrol
weeks. In this light, the deductions appear nore to be a rare
error and inadvertent. The Court’s determ nation is not based on

“the sinple expedient of dividing the nunber of inpermssible
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deductions by the nunber of . . . enployees[,]” but that the
af orenentioned figures present a relevant backdrop in which to

reviewthe present circunstance. Yourman v. Guliani, 229 F. 3d 124,

130 (2d Cir. 2000). Inlight of this conclusion and circunstances,
ContEd appropriately utilized the regulation’s “w ndow of
corrections.”

2. Threats

Plaintiffs also allege several incidents of inproperly
t hreat ened pay deductions. Three Plaintiffs allege that they were
informed that the hours lost to partial day absences woul d have to
be nmade up during that pay period. Al l egations of threats to
reduce the pay of Plaintiffs could raise an issue that defeats

ConEd’ s notion for sunmary judgnent. See Haywood v. North Anerican
Van Lines, Inc., 121 F.3d 1066 (7th Cr. 1997).

ConEd contends that “[r]ather than threatening these
enpl oyees, their supervision [SIC provided them with beneficial
advice and the option to work a flexible schedule[,]” and that “it
is far from clear that Plaintiffs’ purported ‘threats’ if
reductions for partial day absences were not, in fact, accurate
advi ce about the ability of the conpany to require the use of banks
of time off or to meke salary deductions because of these
Plaintiffs’ FM.A-qualifying reasons for wanting tinme off.”

The record supports ConEd’'s assertions. After review of the
submtted deposition and affidavits, it becones abundantly clear
that the purported “threats” told to Plaintiffs Kennedy, McPeek and
Etter were nothing of the kind. In every instance alleged, the
common thread is that the person at issue had available PTO tine

and sinply sought to avoid using it; instead, Plaintiffs conserved
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their PTOtime for future uses. Plaintiffs have not entered into

the record any evidence, besides two affidavits di scussed supra,

showi ng that ConkEd had a “clear and particularized” policy that
“effectively communi cates that deductions will be nade in specified
ci rcunstances.” Auer v. Robbins, 519 U S. 452, 461 (1997).

To the extent that Plaintiffs MPeek and Etter’s affidavits
state their belief that they would be paid less if they did not
make up their mssed tinme (if they failed to use PTOtine), there
is no factual support for these conclusory statenents in the record
and their subjective belief is not enough to ward off summary

judgnment. See Albiero v. Gty of Kankakee, 246 F.3d 927, 933 (7th
Cr. 2001) (reasoning that self-serving affidavits w thout factual
support in the record do not create a genuine issue of material
fact).

For all the aforenentioned reasons, the Court finds that

Plaintiffs are “salaried” as a matter of | aw.

V.

Al that remains in this matter is conpletion of the parties’
summary judgnent filings on the “duties requirenent” conponent of
the adm nistrative exenption test. The parties are to observe the
filing requirenents and timng proscribed by the |ocal rules.

IT IS THEREFORE ORDERED that the Court’s January 31, 2003
Order [Doc. #142] is VACATED

IT IS THEREFORE ORDERED that Defendant’s Mdtion for
Certification for Interlocutory Appeal or, in the Alternative, for
Reconsi deration of [the] January 31, 2003, Order is DENIED with
respect to the Motion for an Interlocutory Appeal and GRANTED with
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respect to the Mdtion for Reconsideration [Doc. #143].

| T IS THEREFORE ORDERED that Plaintiffs’ Mtion for Summary
Judgnent [Doc. #46] is DEN ED.

IT I'S FURTHER ORDERED that Defendant’s Mtion for Summary
Judgnent [Doc. #119] is GRANTED.

ENTERED t hi s 18t h day of March, 2003.

Signature on Cerk’s Oiginal

JCE BI LLY M:DADE
Chief United States District Judge
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