UNIVERSAL CASE OPINION COVER SHEET
U.S. District Court for the Central District of lllinois

Springfield Division

Complete
TITLE
of

Case

The Kansas City Southern Railway Company and
INorfolk Southern Railway Company

Plaintiffs,

V.
Sny Island Levee Drainage District

Defendant.

Type of Document
Docket Number

Court

Opinion Filed

Opinion

No. 3:13-cv-03144-RM-TSH

DISTRICT OF ILLINOIS

Date: 07/17/2015

JUDGE

Honorable Richard Mills
U.S. District Judge
117 U.S. Courthouse
Springfield, IL 62701

(217)492-4340

ATTORNEYS

For Plaintiffs

Paul M. Brown - & Paul Edwin Stoehr
[Thompson Coburn - One US Bank Plaza - Suite 3500

606 N. 7" - St. Louis, MO

Everett B. Gibson - Bateman Gibson - Suite 1010
65 Union Ave. - Memphis, TN 38103

ATTORNEY

For Defendant

Harry B. Wilson & JoAnn Tracy Sandifer
Husch Blackwell Sanders - Suite 600 -
190 Carondelet Plaza - St. Louis, MO 63105-3441

IN THE UNITED STATES DISTRICT COURT

UNITED STATES DISTRICT COURT FOR THE CENTRAL




FOR THE CENTRAL DISTRICT OF ILLINOIS
SPRINGFIELD DIVISION

THE KANSAS CITY SOUTHERN
RAILWAY COMPANY and
NORFOLK SOUTHERN RAILWAY
COMPANY,

Plaintiffs,
NO. 13-3144

V.

SNY ISLAND LEVEE DRAINAGE
DISTRICT,

)
)
)
)
)
)
)
)
)
)
)
)

Defendant. )

OPINION

RICHARD MILLS, U.S. District Judge:

The Sny Island Levee Drainage District is the oldest Drainage District
in Illinois. It was established in 1880, shortly after the passage of the
Illinois Drainage Law in 1879. It consists of about 114,000 acres in the
counties of Adams, Calhoun and Pike in the State of Illinois and is about 60
miles long on the east bank of the Mississippi River, with most of the land

being in Pike County.

Kansas City Southern Railway Company and Norfollkk Southern
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Railway Company operate portions of their railroads over land located
within the Sny which consists, respectively, of approximately 212 and 145
acres.

This is an action for injunctive relief and was tried at bench for twelve
days, producing a voluminous record which includes hundreds of exhibits.

The case concerns a one-time assessment on all properties in the Sny,
based on the benefit each property receives from its levees and drains.

It will be helpful to create a roster of the witnesses for both the
Plaintiffs and the Sny, giving their backgrounds and connections with the
subject matter of this case.

[. PLAINTIFFS” WITNESSES
During the bench trial, the Plaintiffs called the following witnesses:

Michael Reed, the superintendent and treasurer of the Sny, who was

called as a hostile witness;

Nicholas Pinter, PhD, a professor of geology at Southern Illinois
University at Carbondale, who was retained as an expert witness;

David Griffith, a retired division engineer with Norfolk Southern




Railway Company;

David W. Brookings, a former Railroad employee and licensed civil

engineer who focuses on railway engineering consulting; and

Donna Beck Smith, a certified public accountant, who was retained as

an expert witness.

The Plaintiffs introduced deposition testimony from some of the
aforementioned witnesses. The Plaintiffs also presented deposition
testimony from the following individuals:

Michael D. Klingner, a licensed civil engineer and President and CEO

of Klingner and Associates (KA), the professional engineering firm hired by
the Defendant to develop an assessment methodology for all benefitted

properties in the District;

James Powell, a licensed civil engineer now working part-time at KA,
who worked on this project;

Daniel J. Lundberg, Jr., a farmer and a Sny Commissioner since 2007;

Gavin Risley, a licensed professional engineer who works as a water

resources engineer at KA;



Russell E. Koeller, a farmer and a Sny Commissioner since 1993;

David Human, an attorney at Husch Blackwell Sanders in Clayton,

Missouri, who has represented the Sny Island Levee Drainage District.
II. DEFENDANT’S WITNESSES
The Defendant called the following witnesses:

Michael D. Klingner, the KA President and CEO;

James Powell, the KA engineer who worked on the project;

Michael Reed, the Sny superintendent and treasurer;

Gavin Risley, the KA water resources engineer;

Garv Dvhouse, who was called as a rebuttal witness and is a licensed

professional engineer retired from the United States Army Corps of
Engineers, and now who works as a private consultant in hydrology and
hydraulics;

Daniel J. Lundberg, Jr., a Sny Commissioner; and

Russell E. Koeller, a Sny Commissioner.

The Defendant also designated deposition testimony from the

following individuals:



Bryan Chapman, the pump station supervisor for the Sny Island Levee

Drainage District;

Jeffrey McCracken, the Assistant Vice President, Maintenance-of-Way

and Structures, for Norfolk Southern Railway Company;

Kenneth Lee, the Director of Field Engineering for Kansas City
Southern Railway Company; and

Paul Fetterman, a former engineer with Kansas City Southern Railway

Company and other railroads who now works as an independent
consultant.’

The Court makes the following findings of fact and conclusions of law.

ITII. NATURE OF ACTION AND JURISDICTION
This is an action for injunctive relief under the anti-tax discrimination

provisions of the Railroad Revitalization and Regulatory Reform Act of

1976, codified at 49 U.S.C. § 11501 (“4-R Act”). Plaintiffs Kansas City

*Some of the deposition testimony introduced by both parties is part of
the record from Kansas City Southern Ry. Co., et al. v. Borrowman, et al., Case
Number 3:09-CV-03094. The parties also submitted portions of the transcript
of the bench trial held before Judge Scott in that case.
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Southern Railway Company (“KC”) and Norfolk Southern Railway
Company (“Norfolk”) (collectively, the “Railroads”) challenge the one-time
“additional assessment” that Defendant Sny Island Levee Drainage District
(“Sny” or the “District”) is attempting to levy on the properties owned by
the Railroads.

Jurisdiction of this Court is invoked under § 11501 and under 28
U.S.C. § 1331 and 28 U.S.C. § 1337.

IV. ISSUES AND LEGAL PRINCIPLES

The 4-R Act prohibits “state and local taxation schemes that
discriminate against rail carriers.” CSX Transp., Inc. v. Ala. Dept. of Revenue,
562 U.5.277,280 (2011). “Discrimination is the failure to treat all persons
equally when no reasonable distinction can be found between those favored
and those not favored.” Id. at 286 (internal quotation marks and citations
omitted). Citing Supreme Court dicta, the Seventh Circuit observed that
discrimination under the 4-R Act depends upon whether a state offers a
sufficient justification for any disparate treatment of railroads or whether

the railroads—either alone or as part of some isolated and target group—are



the only commercial entities subject to a tax. Kansas City Southern Ry. Co.
v. Koeller, 653 F.3d 496, 510 (7th Cir. 2011) (citing CSX Transp., 562 U.S.
at 288 n.8, and Dept. of Rev. v. ACF Industries, Inc., 510 U.S. 332, 346
(1994)).

Under the 4-R Act, therefore, “[a] discriminatory tax is one that
imposes a proportionately heavier tax on railroading than other activities.”
See id. at 510 (internal quotation marks and citation omitted). In valuing
property for tax purposes, the “State may use whatever method or methods
it likes, so long as the result is not discriminatory. The Act does not
prohibit the use of any valuation methodology. It prohibits discrimination.”
CSX Transp., Inc. v. Georgia State Bd. of Equalization, 552 U.S. 9, 22 (2007).
Accordingly, the statute allows a railroad to show that the methodology
chosen by the District is discriminatory. See id. At the beginning of
the trial, the Court stated the issues as follows:

The firstisunder49 U.S.C. 11503, whether the additional
assessment by the Sny discriminates against the railroads
compared to other landowners in the District in the appropriate
comparison class. And second, whether the appropriate
comparative class is all landowners in the District, including
agricultural owners, or just commercial and industrial
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landowners in the District.

In Koeller, the Seventh Circuit considered the potential comparison
classes under subsection (b)(4) of the 4-R Act, noting the options as (1) a
universal approach, which would include all property owners within the
District; (2) a functional approach, wherein railroads would be compared
with other commercial and industrial property; or (3) a competitive
approach, which would compare railroads to their chief competitors in
determining whether discrimination existed. See Koeller, 653 F.3d at 508.

The court quickly rejected a universal approach and determined that a
competitive approach would not be appropriate because the Railroads do
not have any real competitors in the District—there are no motor carriers, air
carriers, barges or ships that the Sny is trying to tax. See id. at 508-09.
Accordingly, the court determined that the “functional, middle group of all
other commercial and industrial taxpayers” is the appropriate comparison
class under subsection (b)(4). See id. at 509.

In Alabama Dept. of Revenue v. CSX Transp., Inc., 135 S. Ct. 1136

(2015) (“CSX 1I”), the United States Supreme Court considered whether



a state law violated the 4-R Act by taxing diesel fuel purchases made by a
rail carrier while exempting similar purchases made by its competitors.” See
id. at 1139. The railroads were required to pay a 4% tax rate on the
purchase or use of diesel fuel for their rail operations. See id. at 1140.
Trucking transport companies (motor carriers) and water carriers, both of
which competed with railroads, were exempt from the diesel fuel tax. See id.
Although motor carriers paid a 19-cent per gallon fuel-excise tax on diesel,

water carriers paid neither the sales nor fuel-excise tax on diesel. See id.

First, the Court in CSX II addressed what the appropriate comparison
class is for a claim under § 11501(b)(4), stating that although “all general
and commercial taxpayers is an appropriate comparison class, it is not the
only one.” Id. at 1141 (emphasis in original). The Court determined that
the appropriate comparison class depended on the theory of discrimination

alleged, explaining:

?Although CSX II was decided after the proposed findings of fact and
conclusions of law and post-trial briefs were filed, the parties submitted
supplemental briefs addressing CSX II's applicability, if any, to the issues in
this case.



When a railroad alleges that a tax targets it for worse treatment

than local businesses, all other commercial and industrial

taxpayers are the comparison class. When a railroad alleges that

a tax disadvantages it compared to its competitors in the

transportation industry, the railroad’s comparators in that

jurisdiction are the comparison class.
Id. Based on that reasoning, “all the world, or at least all the world within
the taxing jurisdiction, is its comparison-class oyster.” Id. Relying on that
language, the Railroads claim that the Supreme Court effectively overturned
the Seventh Circuit, to the extent that court in Koeller held that the
appropriate comparison class was other commercial and industrial property.
The Railroads allege that the appropriate comparison class is all non-railroad
property in the District.”

The Court in CSX II quickly stated that the breadth of the comparison
class is not as extensive as it seems based on the above language. See id. at
1141.  Because the applicable subsection requires a showing of

discrimination, the relevant inquiry involves whether the tax fails to treat

similarly situated individuals alike. Seeid. at 1141-42. “A comparison class

*In determining whether the special assessment discriminates against the
Railroads, this Court will assume that the analysis is the same as it is for the
purchase taxes considered by the Supreme Court in CSX II.
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will thus support a discrimination claim only if it consists of individuals
similarly situated to the claimant.” Id. at 1142.

Based on CSX II, therefore, all non-Railroad property in the District
would be the appropriate comparison class only if all such property is
similarly situated to the Railroads. The Supreme Court noted that “[i]n the
Equal Protection Clause context, very few taxpayers are regarded as similarly
situated and thus entitled to equal treatment.” Id. However, the Court
observed that, given the extent of protection under the Equal Protection
Clause, the concept of “similarly situated” individuals cannot be as narrow
under (b)(4) of the 4-R Act. Secid. The Court emphasized that commercial
and industrial taxpayers must be deemed to be “similarly situated.” See id.
Any railroad competitors would also have to be considered “similarly
situated,” in order to comply with statutory purposes. See id.

As for whether any other properties were similarly situated to the
Railroads, the Court in CSX II stated, “We need not, and thus do not,
express any opinion on what other comparison classes may qualify.

Sufficient unto the day is the evil thereof.” Id.
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The Seventh Circuit explained why other commercial and industrial
taxpayers are the appropriate comparison class in these circumstances. See
Koeller, 653 F.3d at 508-09. The holding in CSX II does not call into
question the Seventh Circuit’s analysis or effectively overrule Koeller.

Consistent with Seventh Circuit authority, therefore, the Court
concludes that the Railroads are similarly situated to other commercial and
industrial properties. Because both parties contend-albeit for different
reasons—that the nature of the Railroads’ benefit significantly differs from
that of the agricultural and residential properties that make up most of the
District, it is difficult to see how the Railroads could be determined to be
similarly situated to and, therefore, treated the same under the 4-R Act, as
agricultural and residential properties.*

V. FACTUAL FINDINGS

A. The Parties

‘Because the Railroads existed prior to the construction of the Sny’s levee
system, the Railroads claim they are at most incidental beneficiaries while the
agricultural and residential properties are the intended beneficiaries of the
levees. The District contends that the Railroads would be frequently under
water without the levee system.

12



The KC operates a main line railway over the Mississippi River Flood
Plain in the Sny in Pike County, Illinois. The line passes through the
District from Pleasant Hill, Illinois, at Railroad Mile Post 265 on the eastern
edge of the flood plain to the Sny levee close to the east bank of the River
at Mile Post 275, across the Mississippi River from Louisiana, Missouri.
This 10-mile KC line is on a raised embankment and crosses the District in
a generally east/west direction that is roughly perpendicular to the flow of
the river. It has seven bridges and two culverts in the District.

The Norfolk also operates a main line railway over the Mississippi
River Flood Plain in the District in Pike County, Illinois. The line passes
through Kinderhook, Illinois, at Mile Post DH503 on the Eastern edge of
the flood plain to the Sny levee close to Mile Post DH 514, across the river
from Hannibal, Missouri. The 11-mile Norfolk line is also on a raised
embankment as it crosses the District in a generally east/west direction that
is roughly perpendicular to the flow of the river. The Norfolk has eight
bridges and 14 culverts in the District.

There was testimony that neither Railroad’s raised embankment was

13



designed to withstand Mississippi River floods.

The Sny is a drainage district currently existing and operating under
the Illinois Drainage Code, 70 ILCS 605/1-1 et seq. (“Drainage Code”). The
Sny was organized in the Circuit Court of Pike County, Illinois in 1880 to
construct and operate a levee and drainage system to protect the District’s
lands from the river floodwater and surface water runoff. It is the largest
levee and drainage district on the Mississippi River system north of St.
Louis.

The District includes land located within Adams, Pike and Calhoun
Counties in the State of Illinois. It consists of approximately 114,000 acres
and is about 60 miles long. The amount of land devoted to agricultural use
within the District is 99.5%. There are approximately 700 landowners in
the District. Plaintiff KC owns approximately 212 acres of land within the
Sny, all of which is used for a railroad right-of-way and is part of an active
rail line between Springfield, Illinois and Kansas City, Missouri. Norfolk
owns approximately 145 acres of land within the District, all of which is

used for a railroad right-of-way. The land is part of an active Norfolk rail
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line between Fort Wayne, Indiana and Kansas City, Missouri.

Approximately 90% of the Sny is agricultural. There are scattered
residential structures and commercial structures, the two railroads, two
electric utilities, and eight pipelines, and a few not-for profit improvements
(such as churches), in addition to wvacant lots, and
wetlands/woodlands/recreational properties that are not farmed.

The Sny is governed by three elected commissioners. At all relevant
times, the commissioners have been Brady Lee Borrowman, Russell E.
Koeller and Dan Lundberg. The commissioners are very involved in the
District’s day-to-day operations. The District employs a
superintendent/treasurer who manages its operations. Since 1995, Michael
Reed has held that position. Reed consults with the commissioners multiple
times during the week—and sometimes multiple times per day.

B. Regulation of the Sny

The Sny’s levees and drainage systems were constructed and are
maintained pursuant to both state and federal law. Originally, the levees

were authorized under the Illinois Levee Act of 1879 and they remain
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authorized under the Drainage Code. See 70 ILCS 605/1-2(s) and 605/4-14.
The Sny flood control systems are also authorized pursuant to the Federal
Rivers and Harbors Act of 1902, 32 Stat. 331 § 14, and its amendments,
and the Flood Control Act of 1954, 68 Stat. 1261 § 203, P.L. 83-780, p.14.
The Sny levees come under the jurisdiction of the United States Army
Corps of Engineers (“the Corps”) and are subject to extensive Corps
regulation.

Under the Drainage Code, the commissioners have a continuing
“duty” to keep the levees and improvements in operation and repair. See 70
ILCS 605/4-15. Sny Superintendent Michael Reed and Michael Klingner,
the KA President and CEO, both testified that the Sny levees have been
continuously maintained, with major maintenance activities, following the
1993 flood and major rebuilding in the 1960s, in accordance with Corps
standards and with funds available from the passage of the 1954 Flood
Control Act by Congress.

The Sny levees qualify as “84-99" levees, in reference to Pub. L. 84-99,

33 U.S.C. § 70In. Michael Klingner testified this status makes financial
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assistance available for repairs as long as the levees meet certain standards.
The Corps conducts detailed annual and periodic inspections of the 84-99
levees and reports back to the Federal Emergency Management Agency
(“FEMA”) to ensure compliance with the extensive Corps and FEMA
standards.

The Sny levees are certified by FEMA as providing a 100-year level of
flood protection under 44 C.F.R. § 65.10, which contains design and
operational criteria including, for example, slope stability and freeboard.
Freeboard means the height of the levee above the 100-year flood elevation.
Michael Klingner testified there are many reasons why FEMA accreditation
is important, one of which is that such status dramatically lowers flood
insurance premiums.

Since 1903, there has been only one levee failure event in the Sny.
The 1993 flood was the flood of record on the Upper Mississippi. Water
levels reached 500-year flood level in some places in the Sny, including
Reach 1. Reaches 2, 3 and 4 held in 1993 and the KC Line in the District

suffered no damages.
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Since 1993, the District has experienced 100-year and 200-year flood
events. The levees have held throughout both occurrences. Russell Koeller,
one of the commissioners, testified he believed the Railroads would have
been two to three feet underwater in some locations during the high water
events in 2008, 2011 and 2013. The Sny also withstood a 100-200 year
flood event in 1973.

The Drainage Code authorizes levee and drainage districts such as the
Sny to levy “original assessments,” “annual maintenance assessments” and
“additional assessments,” in the manner provided by the Code. 70 ILCS
605/5-1. Under the Drainage Code, “[t]he court may . . . direct the levy of
an annual maintenance assessment to pay the cost of repair, maintenance
and operation of the system.” 70 ILCS 605/3-23.

The designation “additional assessments” applies to all assessments
other than the original assessment (the first assessment levied for the
construction of the original work of the district) and annual maintenance
assessments, and the term “additional assessments” “shall include

assessments for the completion of original, additional or repair work, the
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performance of additional or repair work, the construction, enlargement or
repair of pumping plants, the payment of lawful obligations incurred by the
district and for all other lawful purposes as set forth in [the Drainage
Code].” 70 ILCS 605/5-1. The Drainage Code provides that “[n]o land or
other property shall be assessed for benefits more than its just proportion
of the entire assessment or in excess of the benefits thereto.” 70 ILCS
605/5-1. Itis the propriety of an additional assessment which is before the
Court.

C. The Snv’s additional assessment

(1)

After the organization of the Sny, the Pike County Circuit Court
authorized the levy of an annual maintenance assessment for the purpose
set forth in the Drainage Code. At various times over the years, the Pike
County Circuit Court has approved increases or modifications in the annual
maintenance assessments. Additionally, that court has authorized the levy
of additional assessments for the purposes set forth in the Drainage Code.

From the time it was established until 1961, Sny’s annual assessment
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was allocated entirely on a per-acre basis. From 1961 to 2009, Sny’s annual
assessment was allocated on a per-acre basis adjusted for inflation. For its
2009 annual assessments, Sny adopted a different methodology that applied
only to interstate properties owned by railroads, pipelines and utilities. This
methodology was developed by David Human, the Sny attorney, with input
from James Powell, a KA engineer. On July 3, 2012, this Court enjoined the
collection of the discriminatory annual assessments and entered judgment
for the Railroads. See Kansas City Southern Ry. Co., et al. v. Borrowman, et al.,
Case Number 3:09-CV-3094.

Since July of 2012, Sny has not undertaken a reassessment for annual
assessments and continues to be enjoined from collecting those assessments
from the Railroads. Sny’s annual assessment is now allocated on a per-acre
basis for all lands other than railroads and other interstate properties. In
evaluating the reasonableness of the total proposed assessment, Sny
considers the per-acre impact of an assessment. However, Michael Reed
testified that does not necessarily reflect how the assessment will be

allocated among the properties.
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In June of 2011, while the case involving the 2009 annual assessment
was pending, Sny began the process for levying a one-time additional
assessment on all lands in the Sny. On July 20, 2011, Sny filed an amended
petition in which it asked the court to confirm an additional assessment of
$6,536,566.00. At the hearing on that petition, the District reduced the
amount of the requested additional assessment to $5,853,162.00. On
December 5, 2011, following a hearing, the Pike County Circuit Court
entered an order approving an additional assessment in the amount of
$5,853,162.00, and directed Sny to prepare and file with the court an
assessment roll showing how the additional assessment would be spread on
all lands within the District.

The District hired KA to develop an assessment methodology for all
benefitted properties. KA has represented the Sny for more than a century.
Therefore, KA has extensive knowledge regarding its levees, operations and
the various properties located within the District. Michael Klingner, the
head of the project team, testified that KA represents about 25 levee and

drainage districts in Illinois, Missouri and Iowa and consults with another
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30 drainage districts. KA has been hired by the Corps to inspect levee
systems throughout the Midwest. It has also worked with numerous levee
districts seeking FEMA certification. Accordingly, the Court concludes that
the KA team is familiar with the Drainage Code and with the extensive
Corps and FEMA regulations governing levees and flood controls. The
commissioners relied upon KA’s expertise in developing and applying a
benefits methodology.

On December 21, 2012, Sny filed with the Pike County Circuit Court
an assessment roll for the additional assessment and petitioned the court for
approval of the roll. The Sny stated in its December 21, 2012 petition that
the assessment roll spread the additional assessment according to the
“benefit” derived by each parcel in the District from Sny’s levees and drains.
Two objections were filed in response to Sny’s petition for approval of the
assessment roll: one by the utility Illinois Rural Electric Cooperative and one
by the Railroads. Following the Pike County Circuit Court’s denial of the
objection filed by the Illinois Rural Electric Cooperative, the court entered

an order dated June 17, 2013 approving the Assessment Roll for all
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properties with the exception of the Railroads.

Under the assessment roll for the additional assessment, KC will be
taxed $91,084.59 if the tax is paid in one installment or $103.612.52 if the
tax is paid in five annual installments. Under the assessment roll for the
additional assessment, Norfolk will be taxed $102,976.18 if the tax is paid
in one installment or $117,139.71 if the tax is paid in five annual
installments.

For the purpose of determining the allocation of the additional
assessment, Sny’s engineers classified properties into five categories: (1)
agricultural, (2) residential, (3) wetlands/recreational, (4) not-for-profit, and
(5) commercial and industrial. The commercial and industrial category was
further divided into the following four subcategories: (1) electric utilities, (2)
pipelines, (3) railroads, and (4) other commercial structures.

There were two properties classified by Sny’s engineers as electric
utilities. There were four landowners whose lands were classified as
pipelines by the District’s engineers. Excluding pipelines, electrical

transmission lines and railroads, 28 properties were classified within the
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commercial and industrial category. There were also eight tracts classified
as not-for-profit and 315 properties as residential.
(2)

In the previous lawsuit, the Seventh Circuit rejected the universal
approach based upon the plain language of § 11501 and the Supreme
Court’s decision in Dept. of Rev. v. ACF Industries, 510 U.S. 332, 340 (1994)
(recognizing congressional intent to “permit the states to tax railroad
property at a higher rate than agricultural land”). See Koeller, 653 F.3d at
508. As noted earlier, the court held that the proper comparison class for
determining whether railroads were discriminated against is all other
commercial and industrial properties. See id.

In Koeller, the Seventh Circuit considered whether an annual
assessment Sny sought to impose on the Railroads was discriminatory. See
id. at 499. For decades, Sny had calculated the amount due for the
“uniform annual maintenance assessment” by determining the number of
benefitted acres and assessing a per acre fee to each landowner based on the

number of acres owned. See id. at 499-500. The Sny Commissioners
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decided that in 2009, the District’s two railroads, four pipelines and two
utilities would no longer be assessed based on a per-acre formula. See id. at
500. However, 692 of the 700 landowners would continue to be charged
on a per-acre basis. See id. Because the commissioners believed the per-acre
formula “underassessed” the railroads, pipelines and utilities, they decided

to calculate the assessment for those properties on a “benefit” basis. See id.

Ultimately, the Seventh Circuit determined that the tax was
discriminatory because the railroads were the only industrial and
commercial property to be taxed according to the benefit it received from
flood prevention. Seeid. at 510-11. The other 14 industrial and commercial
taxpayers were either charged no maintenance assessment or were treated
the same as the agricultural landowners. See id. at 511. The court found
that the intent to discriminate was apparent based on the methodology that
the District used, which was “questionable at best.” Id.

Although the Seventh Circuit was critical of Sny’s methodology, it did

not reject the view that an improved property should be taxed according to
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the benefit received, stating:

We emphasize that we are not criticizing the District’s
theory that improved property should bear a greater
proportional share of the tax burden. The problem, as we have
already said, was in the implementation. If, as the
commissioners maintain, the Drainage Code requires them to
assess all property on a “benefit basis” then their entire scheme
should reflect that, for agricultural and other commercial and
industrial properties just as much as for [railroad, pipeline and
utility] properties.

Id. at 512.

The United States Court of Appeals for the Eighth Circuit held that
ultimately, in order to prove a disproportionate assessment to benefit ratio,
the railroad-as the party challenging the tax-must show by the applicable
burden of proof what the correct values are. See Burlington Northern R. Co.
v. Bair, 766 F.2d 1222, 1226 (8th Cir. 1985). “The burden of proof in
determining assessed value and true market value is governed by State law.”
49 U.S.C. § 11501(c). The court in Bair observed that, in evaluating the
evidence, “the district court should give due deference to the [tax official’s]

expertise in valuation.” 766 F.2d at 1226.

The Illinois Drainage Code appears to afford significant discretion to
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the commissioners. See generally 70 ILCS 605/5-3. It goes without saying
that there is a certain amount of guesswork which goes in to the
computation of benefits. Fifty years ago, the Illinois Appellate Court stated:
It is at once apparent that, be the assessments ‘original,’
‘additional,” or ‘annual,” they cannot be determined with the
scientific exactitude of temperature or blood pressure. They
necessarily rest upon conclusions reached from a consideration
of known physical factors and data, and upon some factors more
or less illusory upon which the minds of reasonable men might
well disagree.
Commissioners of McGee Creek Levee and Drainage Dist. of Pike and Brown
Counties v. Dennis, 58 Ill. App.2d 466, 474 (4th Dist. 1965); see also Leonard
v. Arnold, 244 1ll. 429, 439 (1910) (noting that because there is no
“invariable standard for the measurement of benefits,” the commissioners’
decision necessarily involves “judgment and discretion” and is a matter over
which reasonable minds may disagree).
Under the Drainage Code, the commissioners” assessment roll “shall
make out a prima facie case on behalf of the district on all issues as to the

amounts of benefits, damages and compensation.” 70 ILCS 605/5-10. The

burden then shifts to the objector to prove, by a preponderance of the
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evidence, that the assessment role is not correct and the extent to which it
is not correct. See Matter of Saline Breach Drainage Dist., 172 1ll. App.3d 574,
581-84 (4th Dist. 1988). “We know of no way whereby they can show
their assessment incorrect without at the same time showing what it should
be.” See Dennis, 58 Ill. App.2d at 478.

In determining the propriety of any assessment, the evaluation may
take into account the different uses of the property. See Cache River Drainage
Dist. v. Chicago & ELR. Co., 255 11l. 398, 402-03 (1912). In Cache River,
the Illinois Supreme Court rejected a railroad’s argument that it must be
assessed the same per acre rate as agricultural land, stating:

It is also contended that the benefits assessed exceed the
appellant’s proportionate share of the estimated cost, and in this
connection it is said no acre of farm land was assessed more
than $3.08 an acre, and no acre of appellant’s land, lying at the
side of it and identically the same kind of land, is assessed less
than $41.66 an acre, and it is asked: What basis is there, in law,
for such gross discrimination? The error in the argument lies in
the assumption that the two acres mentioned are identically the
same kind of land. They were originally, but it scarcely seems
to require argument to establish that a railroad track is not the
same kind of land as the farm through which it is built though
the soil beneath it is the same.

Id. The court further stated that “[w]hatever tends to decrease the expense
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of the maintenance of the track and railroad or the operation of trains is a

legitimate subject for consideration” in the assessment of benefits. Id. at
405.
(3)

The Court recognizes the difficulty of measuring with precision the
benefit from flood protection received by the numerous properties within
the District. There is an element of subjectivity and even guesswork in
determining hypothetical damages from hypothetical flood events. The Sny
Commissioners made judgment calls which were based on information from
the KA engineers, with whom the commissioners worked closely to develop
an assessment roll for the District’s proposed additional assessment. The
commissioners were actively involved in exploring the proper way to
calculate benefits. They told Michael Klingner they wanted KA to base the
assessment roll for the additional assessment on the benefit-including the
levee improvements and interior drainage improvements.

The Sny Commissioners interpreted the Seventh Circuit’s decision

that enjoined Sny’s attempt to base its annual assessment on benefits to
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require only that the District provide more detail as to how benefits were
created. Sny Superintendent Michael Reed testified that the commissioners
initially considered retaining a court reporter to record all of their decisions
regarding the additional assessment but ultimately decided not to do so.
The commissioners met in closed executive sessions on three occasions
in 2011 and 2012 to discuss the additional assessment. David Human, the
Sny attorney, and Michael Klingner attended meetings with the Sny
Commissioners in person or by telephone conference call on September 8,
2011, November 1, 2011, November 8, 2011, and February 1, 2012. KA
sent its report regarding the additional assessment to Human’s law firm to

review the language before submitting it to the commissioners for approval.

The District presented testimony from two witnesses, Michael
Klingner and Michael Reed, that each property was assessed the same exact
percentage of its annual levee protection benefit-25.30%-toward the levee
protection costs included in the additional assessment. The Railroads do

not challenge the percentage of benefit used to allocate the assessments for
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the properties. The Railroads will pay 25.30% of their benefit, whatever
that number is.

Therefore, the question the Court must determine is whether Sny
properly estimated the annual levee benefits to the Railroads compared to
other commercial and industrial properties. The answer is based upon the
proper definition of the relevant benefit at issue, which in turn depends
upon the reason for the particular assessment.

The Drainage Code allows the commissioners to “levy assessments
upon the lands and other property benefitted to pay the costs thereof and
the expenses incident thereto” and requires the commissioners to prepare an
assessment roll for the owners affected by the work or expense funded by
the additional assessment and the amount of benefit, if any, levied against
each tract. See 70 ILCS 605/3; 605/4-18; 605/5-16. The District presented
testimony that the additional assessment was imposed, in large part, to
cover expenses for repair and improvement of the levees including repairs
to meet new FEMA and Corps standards and retain the 100-year FEMA

certification, such as adding sand to maintain the proper freeboard and
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slope ratios, and repairing damages to the levees from the 2008 flood. The
circuit court found that these costs were “necessary and advisable in order
to maintain the integrity of the levee system, ensure proper drainage and
flood protection to the property within the District, and comply with federal
standards and mandates.”

D. KA’s approach

(1)

Michael Klingner testified that the (A engineers measured the benefit
from the levee work in terms of the damages avoided by having a levee
system that prevents flooding. More specifically, they measured benefits by
estimating the potential damages from a levee failure by assuming that the
levees were temporarily removed at a particular cross-section and then
replaced. Gary Dyhouse, the hydraulics and hydrology engineer with over
30 years experience with the Corps—-most as the chief of the hydrologic
engineering section of its St. Louis District—testified that this method is the
Corps’ standard approach for benefit analysis.

The Hydrologic Engineering Center Flood Damage Reduction Analysis
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(HEC-FDA) was used by KA to determine the levee protection benefits to
all categories of properties. The HEC-FDA computer software program was
developed by the Corps Hydrologic Engineering Center. KA did not
perform any hydraulic modeling for the additional assessment. Klingne